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J  U  D  G  M  E  N  T   &   A  W  A  R  D 
  

This  application  u/s  166 of  the  Motor  Vehicles  Act, 
1988, has been filed by the claimant Smt. Rashmi Deka, claiming 
compensation, on account of death of her husband Mintu Deka, 
in a road traffic accident. 

THE CLAIMANT’S CASE : 

 The facts, in brief, may be stated, as follows : 

  On  02-12-2007,  at  about  4-05  p.m.,  while  the 
deceased Mintu Deka was coming from Panch Mile travelling as a 
pillion rider, on the motorcycle, bearing registration No. AS-12 D / 
9426, driven by Sri Parshwajit Nath, the OP No.2, and when took 
turn  from sub-way  to  NH 37  (A)  near  Bhojkhowa  towards  his 
right, suddenly he noticed some vehicles coming from the opposite 
side,  and  as  he  could  not  control  his  motorcycle  in  spite  of 
application  of  brake,  the  motorcycle  overturned  on  the  road, 
resulting in the accident. As a result of the accident, the deceased 
Mintu Deka fell down from the motorcycle and sustained grievous 
injuries on his person,  including on his head.  Though,  he was 
immediately  taken  to  Kanaklata  Civil  Hospital,  Tezpur  for 
treatment, he was referred to Guwahati Medical College Hospital, 
Guwahati,  for  advance  treatment,  but  he  died  on  04-12-2007, 
during treatment. Post Mortem examination on the dead body of 
the deceased was carried out at GMCH, Guwahati. 

 It has been alleged by the claimant that the driver (OP 
No.2)  of  the motor  cycle  No.  AS-12 D / 9426,  aforementioned, 
drove the motorcycle in a rash and negligent manner at a high 
speed.  In  connection  with  the  accident,  a  police  case  was 
registered, vide Tezpur Police Station Case No. 891/2007. In her 
claim petition, the claimant has impleaded the owner, driver and 
insurer  of  the  motorcycle,  bearing  registration  No.  AS-12  D  / 
9426. 

  It has been stated in the petition that at the relevant 
time of the accident, the deceased, aforementioned, aged about 25 
years, had a monthly income of Rs.6,000/-, per month, by doing 
business  of  bamboo  and  cane  furniture  making  and  betel-nut 
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shop. The claimant has further stated that the accident has put 
the claimant and other immediate family members in tremendous 
pain, agony, shock, suffering and hardship. Hence, the claimant, 
who is the wife of the deceased, has claimed a compensation of Rs 
16,25,000/-. 

OWNER, DRIVER AND INSURER, AS OPS : 

 On receipt of the notice, OP Nos. 1 and 2, the owner 
and the driver of the motorcycle, respectively, bearing registration 
No. AS-12 D / 9426, submitted written statements contesting the 
claimant’s case. 

On the other hand, OP No.3, the Bajaj Allianz General 
Insurance Company Ltd., the insurer of the motorcycle, bearing 
registration No. AS-12 D / 9426, has also contested the case by 
submitting its written statement separately. 

WRITTEN STATEMENT :

 OP  No.1,  the  owner  of  the  motorcycle,  bearing 
registration No. AS-12 D / 9426 in his written statement, inter-
alia,  denied  the  averments  made by the  claimant  in  her  claim 
petition. OP No.1 has admitted the ownership of the vehicle and 
driving  of  the  vehicle  by  the  OP  No.2.  The  involvement  of  the 
vehicle on the date, place and time in the manner as alleged in 
para No. 8 and 9 of the claim petition and the injuries sustained 
by  the  deceased  have  been  denied.  The  OP  NO.1  has  further 
denied the fact that injury was caused due to rash and negligent 
driving of the vehicle. OP No.1 has stated that the vehicle, bearing 
registration No. AS-12 D / 9426 (motorcycle)  was duly insured 
with the Bajaj Allianz General Insurance Company Ltd. vide Policy 
No.  OG-08-2405-1802-00002104  and  it  was  plied  with  a  valid 
registration certificate and driving licence, and as such, liability, if 
any, is to be indemnified by OP No.3, the Insurance Company. 
Hence, prayed to dismiss the petition against the OP No.1. 

 OP  No.  2,  the  driver of  the  motorcycle,  bearing 
registration No. AS-12 D / 9426, in his written statement, inter-
alia, denied the statements and particulars made by the claimant 
in her claim petition including the age, occupation and income of 
the deceased. The OP No.2 has stated that the accident did not 
take place due to rash and negligent driving of the OP No.2, but 
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the accident occurred due to the negligent act of a pedestrian, who 
had tried to cross the road at Bhojkhowa. OP No.2 has stated that 
on  the  relevant  day,  he  was  riding  the  motorcycle,  bearing 
registration  No.  AS-12  D /  9426,  owned  by  OP  No.1  with  the 
permission of the owner of the motorcycle, and started his journey 
from Township  Colony,  Tezpur  to  Bhomoraguri  along  with  the 
deceased as a pillion rider, for their personal work. He has further 
stated that on their way back from Bhomoraguri to Tezpur town, 
at Bhojkhowa, one old man tried to cross the road and suddenly 
came in front of the vehicle for which the OP No.2 (driver), tried to 
save the life of the pedestrian by applying break, for which the 
bike skid off  the road and the accident took place resulting in 
injuries to the old man and also to the OP No.2. OP No.2 has 
stated that OP No.1 has repudiated the claims of the claimant, all 
together,  and  has  pleaded  no  liability  whatsoever  to  pay 
compensation to the claimant, arising out of the alleged accident. 
OP No.2 has stated that the vehicle, bearing registration No. AS-
12 D / 9426 (motorcycle)  was duly insured with  OP No.3,  the 
Bajaj Allianz General Insurance Company Ltd. vide Policy No. OG-
08-2405-1802-00002104  valid  from  30-07-2007  to  29-07-2008 
and extra premium was also paid for the pillion rider and the OP 
No.2 was holding a valid driving licence at the relevant time. As 
such,  liability,  if  any,  is  to  be  indemnified  by  OP  No.3,  the 
Insurance Company. Hence, prayed to dismiss the petition against 
the OP No.2. 

On the other hand,  OP No.3, Bajaj  Allianz General 
Insurance Co. Ltd. has contested the proceeding on the grounds, 
inter-alia, that the claim is bad for non-compliance of section 134 
(c) and 158 (6) of the MV Act ; that the OP No.2, the driver, did not 
possess valid driving licence at  the relevant time.  OP No.3 has 
further denied the allegation regarding the manner in which the 
alleged  accident  said  to  have  occurred,  as  narrated  by  the 
claimant in her claim petition, including the involvement of the 
vehicle, bearing registration No. AS-12 D / 9426 (motorcycle), on 
02-12-2007  at  about   4-05  p.m.  ;  the  allegation  of  rash  and 
negligent driving of the vehicle by its driver OP No.2) and further, 
regarding  the  registration  of  Tezpur  Police  Station  Case  No. 
891/2007 against the driver (OP No.2),has been denied. The OP 
NO.3  has  disputed  the  age,  income  and  occupation  of  the 
deceased. Admitting the insurance of the motorcycle involved in 
the accident, the OP No.3 has pleaded that the deceased, being a 
pillion rider of the motorcycle, bearing registration No. AS-12 D / 
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9426, as averred in the claim petition by the claimant, he cannot 
be called as a ‘third party’ rather, he is a ‘gratuitous passenger’, 
and as such, he is not covered under Section 147 of the MV Act 
and further, the policy issued by the OP No.3 does not cover such 
risk. Hence, it is prayed to dismiss the claim with costs.

ISSUES : 

 In view of the above pleadings of both sides, one of my 
learned predecessors, framed the following issues : 

“ (1) Whether the alleged accident took place due to rash 
and negligent driving by the driver of the vehicle No. 
AS-12 D / 9426 ( Bajaj Discover, motorcycle ) ?

(2). Whether there was contributory negligence on the part 
of the deceased leading to the accident in question ?

  ( 3). Whether the claimant is entitled to any compensation, 
as  prayed  for,  and  if  yes,  from whom and  to  what 
extent ?”

 In order to prove the claim, the claimant Smt. Rashmi 
Deka has  tendered  her  evidence  on  affidavit  as  CW-1 and  the 
evidence on affidavit of witness Sri Manik Bormudoi (CW-2), while 
OP No.3, the Bajaj Allianz General Insurance Co. Ltd, has cross-
examined  them.  The  OP   No.  3,  on  the  other  hand,  has  not 
examined  any  witness.  The  claimant  has  also  exhibited  the 
documents,  namely,  Ext.1,  the  Accident  Information  Report, 
Ext.2,  the Post  Mortem Examination Report,  Ext.3  the Medical 
Certificate of Death and Ext. 4, the ejahar.

I  have  heard  the  oral  argument,  advanced  by  the 
learned counsel for both the sides. I have also perused the written 
argument  submitted  by  the  Insurance  Company.  I  have 
appreciated the evidence, oral and documentary, proffered by the 
claimant’s side. 

THE DECISION AND THE REASONS THEREFOR
ISSUE NOS. 1 & 2

Both the issues are being inter-woven, and for the sake 
of convenience, they are taken together for consideration. 
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 In  the  instant  proceeding,  the  claimant  has  claimed 
compensation, u/s 166 of Motor Vehicles Act, on account of death 
of her husband, in road traffic accident. Therefore, it is the duty of 
the claimant to prove that the accident occurred due to use of the 
motor  cycle,  bearing  registration  No.  AS-12  D  /  9426  (  Bajaj 
Discover), belonging to OP No.1, resulting in death of her husband 
–the  deceased  and  that  the  driver  (OP  No.2)  of  the  vehicle, 
aforementioned,  was  guilty  of  rash  and  negligent  act  for  the 
accident. It may be mentioned here that the rash and negligent 
act  has its  many manifestations which may either be active or 
passive, but if it is negligent par se, then, it is well settled, further 
proof is not necessary to claim damages. 

The claimant (CW-1) has in her evidence on affidavit 
reiterated the facts made out in her claim petition.  

In  cross-examination  made  by  OP  No.  3,  the  Bajaj 
Allianz General Insurance Co. Ltd, CW-1, the claimant, has stated 
that she has not seen the accident herself and she could know 
about the accident from one Police Officer, namely, Bormudoi. She 
has  stated that  she cannot  say  the registration number  of  the 
vehicle  allegedly  involved  in  the  accident,  but  categorically 
deposed that her husband was a pillion rider and the motor cycle 
was driven by Parshwajit Nath. She has denied the suggestion of 
the  Insurance  Company  that  the  accident  took  place  as  her 
husband was carelessly  sitting  on the motorcycle  and that  the 
accident took place due to negligence of her husband. 

 SI Manik Bormudoi, who has been examined as CW-2 
in the instant claim proceeding, has supported the evidence of the 
claimant, deposing that in the year, 2007, he was in the Traffic 
Branch of Tezpur Police Station and on 04-12-2007, on receipt of 
an  information  that  an  accident  had  occurred  at  Bhojkhowa 
Chapori,  Dolabari,  on  the  National  Highway  37,  under  Tezpur 
Police  Station,  he  rushed  to  the  place  of  accident  and  after 
returning therefrom, he lodged an FIR at the Police Station. He 
has further deposed that he made a GD Entry, vide Tezpur Police 
Station, GDE No. 63, dated 02-12-2007 and he lodged an ejahar, 
on 04-12-2007, and accordingly, Tezpur PS Case No. 891/2007 
was registered. CW-2 has deposed that Mintu Deka succumbed to 
his  injuries  whom  he  sent  for  medical  examination.  He  has 
deposed that after completion of investigation, charge-sheet was 
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submitted against the accused-driver OP No.2 Prashwahit  Nath 
u/s 304 A IPC. He has recognised Ext.4, the Ejahar. 

In  cross-examination  made  by  OP  No.  3,  the  Bajaj 
Allianz General Insurance Co. Ltd, CW-2 has stated that as stated 
in the FIR, at the relevant time of the accident, Parshwajit Nath 
was driving the motorcycle,  bearing registration No.  AS-12 D / 
9426, with Mintu Deka, as pillion rider. It has been elicited that 
the motorcycle dashed against a 75 years old man, namely, Md. 
Abdul Aziz, and thereafter, the driver of the motorcycle lost control 
and  subsequently,  both,  he  and  the  pillion  rider  sustained 
injuries. CW-2 has stated that the cause of accident was due to 
crossing of road by the old man Md. Abdul Aziz. CW-2 has stated 
that he was not an eye witness to the accident. It has been further 
elicited that as per the report of the MVI, no damage was caused 
to  the motorcycle.  CW-2 has deposed that  he did not  find any 
helmet at the place of accident to seize and further, deposed that 
had Mintu Deka worn helmet, he would have not sustained head 
injury resulting in his death. He has also deposed that Md. Abdul 
Aiz and driver of the motorcycle survived the accident and that SI 
Sisir  Kr.  Bhatta  has  cited  Md.  Abdul  Aziz  as  a  witness  in  the 
charge-sheet, dated 31-07-2008. 

 The evidence of CWs 1 and 2, as a whole, supported 
the  contents  of  the  claimant’s  documents,  namely,  Ext.  1,  the 
Accident Information Report, Ext.2, the Post Mortem Examination 
Report, Ext.3, the medical certificate of cause of death and Ext.4, 
the  ejahar,  and  further,  reveals  that  a  road  traffic  accident 
occurred  on  02-12-2007,  at  about  4-05  p.m.,  at  Bhojkhowa, 
Dolabari,  on the National  Highway 37 (A),  under Tezpur  Police 
Station, while the claimant’s husband Mintu Deka was travelling 
by the motorcycle, bearing registration No. AS-12 D / 9426,  as a 
pillion rider, being driven by OP No.2, the driver, and as a result, 
Mintu Deka sustained multiple injuries on his person and died at 
GMCH, Guwahati on 04-12-2007 during treatment. The accident 
involving the motorcycle, bearing registration No. AS-12 D / 9426 
and death of Mintu Deka, the pillion rider, are not in dispute in 
the instant case. It has come in evidence that after completion of 
investigation,  charge-sheet  was  submitted  against  the  accused-
driver  Prashwahit  Nath  (OP  No.2  herein)  u/s  304  A  IPC,  in 
connection  with  the  accident.   It  has  been  elicited  in  cross-
examination  of  CW-2 that  the  motorcycle  dashed against  a  75 
years old man, namely, Md. Abdul Aziz, and thereafter, the driver 
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of the motorcycle lost control and subsequently, both, he and the 
pillion  rider  sustained  injuries.  According  to  CW-2  the  cause 
accident  was  due  to  crossing  of  road  by  the  old  man.  It  is 
pertinent to mention here that the OPs have not examined any 
witness in support of their plea that it was only due to crossing of 
the road by the old man, the accident occurred, rather it is evident 
that as the offending motorcycle first hit one pedestrian, due to 
losing control by the driver (OP No.2), the motorcycle overturned 
on the road and consequently, the motorcyclist (OP No.2) and the 
pillion rider ( the deceased) sustained injures. It has also come in 
evidence  that  Md.  Abdul  Aiz  and  the  driver  of  the  motorcycle 
survived  the  accident,  but  unfortunately,  the  pillion  rider, 
succumbed to his injuries. 

Learned counsel for OP No.3, the Insurance Company 
has argued that there was contributory negligence on the part of 
the  deceased  Mintu  Deka  as  he  did  not  wear  helmet  at  the 
relevant time of  the accident and that had he worn helmet,  he 
would  have  not  sustained  head  injury  resulting  in  his  death. 
Referring to the evidence of CW-2, the Insurance Company, it has 
been submitted that as per the report of the MVI, no damage was 
caused to the motorcycle and that  CW-2, the Police Officer, did 
not find any helmet at the place of  accident to seize.  In cross-
examination, the claimant (CW-1) has denied the suggestion of the 
Insurance Company that the accident took place as her husband 
was carelessly sitting on the motorcycle and that the accident took 
place due to negligence of her husband. 

Section 129 of the MV Act provides wearing of helmet 
by two wheeler driver or pillion rider compulsory. In the instant 
claim proceeding,  CW-2,  the investigating  Officer,  in  Tezpur PS 
Case  No.  891/07,  arising  out  of  the  accident  in  question,  has 
deposed that he did not find any helmet at the place of accident to 
seize and further, deposed that had Mintu Deka worn helmet, he 
would have not sustained head injury resulting in his death. In 
examination in chief, he has deposed that he received information 
about the accident on 02-12-2007, and accordingly, entered a GD 
Entry  vide  Tezpur  PS  GDE  No.  63,  dated  02-12-2007  and 
subsequently, on 04-12-2007, he himself lodged the ejahar, after 
preliminary investigation. There is no evidence from either side as 
to  at  what  time,  he  reached  the  place  of  occurrence  and  the 
distance from Tezpur Police Station to the place of accident, so as 
to ascertain the time consumed to reach the place of occurrence 
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by CW-2, but it is apparent that he did not make himself available 
at the place of occurrence immediately after the accident occurred. 
Therefore,  in  the  meantime,  sufficient  time  definitely  passed 
changing the scenario at the place of accident and other the other 
hand,  the seizure  memo has not  been exhibited in the instant 
proceeding. Hence, it cannot with all certainty be said that only 
because  the  helmet  was  not  found  to  seize  by  CW-2,  is  not 
sufficient to hold the view that there was contributory negligence 
on the part of the deceased-pillion rider for not adopting safety 
measure by wearing a helmet in contravention of Section 129 of 
the MV Act at the relevant time of the accident and on the other 
hand, when the accident was apparently occasioned by rash and 
negligent driving of the motorcycle, bearing registration No. AS-12 
D / 9426 ( motorcycle ) by the OP No.2, as discussed.

    Thus, the evidence of CWs 1 and 2, coupled with the 
documentary evidence, aforementioned, as a whole, in absence of 
evidence adduced by the OPs to the contrary, apparently establish 
that the accident occurred due to rash and negligent driving of the 
vehicle, bearing registration No. AS-12 D / 9426 ( motorcycle ), by 
OP No.2 Sri Parashwajit Nath, the driver. 

Accordingly, it is held that the accident occurred due 
to rash and negligent driving of the vehicle No. AS-12 D / 9426 
( motorcycle) by OP No. 2 only, and for, no contributory negligence 
on the part of the deceased, who was travelling as a pillion rider, 
on the offending motorcycle, in any manner, towards occurrence 
of the accident.  
 

Accordingly,  the  issue  No.1  is  decided  in  the  affirmative 
while Issue No.2 in the negative. 

ISSUE NO. 3 

Insurance Policy & Driving Licence : 

With regard to the claim of existence of valid insurance 
policy,  bearing No.  OG-08-2405-1802-00002104, valid from 30-
07-2007 to 29-07-2008, in respect of the offending vehicle, issued 
by OP No.3, the Bajaj Allianz General Insurance Company Ltd., 
which finds mention in Ext.1, the Accident Information Report, it 
has not been disputed and in view of the admission of the OP No.3 
in respect of the insurance of the vehicle, bearing registration No. 

9



AS-12 D / 9426, the claim of existence of a valid insurance policy 
of the vehicle, aforementioned, with the OP No.3, the Bajaj Allianz 
General Insurance Company Ltd., is held proved. 

In  the  instant  case,  the  claimant  has  claimed 
compensation  on  account  of  death  of  her  husband,  who  was 
travelling in the offending motorcycle, bearing registration No. AS-
12 D / 9426 from the OPs. In their written statements, It has been 
stated by the OP Nos. 1 and 2, the owner and the driver of the 
offending  motorcycle,  that  the  motorcycle,  aforementioned,  was 
duly  insured  with  the  OP  No.3,  the  Bajaj  Allianz  General 
Insurance  Company Ltd.,  and the  motorcycle  was  plied  with  a 
valid driving licence by the driver (OP No.2) and further, that extra 
premium  was  paid  for  the  pillion  rider.  On  the  other  hand, 
though,  the  Insurance  Company  (OP  No.3),  in  its  written 
statement,  pleaded that the deceased being a pillion rider of the 
motorcycle, bearing registration No. AS-12 D / 9426, as averred in 
the claim petition by the claimant, he cannot be called as a ‘third 
party’ rather, he is a ‘gratuitous passenger’, and as such, he is not 
covered under Section 147 of the MV Act and further, the policy 
issued by the OP No.3 does not cover such risk, but the claimant 
has not been cross-examined in this material aspect of coverage of 
pillion  rider  by  OP  No.3,  the  Bajaj  Allianz  General  Insurance 
Company Ltd. 

In this respect, reference may be made to the decision 
of the Hon’ble Apex Court in  Oriental Insurance Company Ltd, 
-vs-  Sudhakaran  K.V.  and  others,  [  2008  (3)  TAC  1  (SC), 
wherein it has been observed : 

…….19. The law which emerges from the said decision, 
is (i) the liability of the Insurance Company in case of this nature 
is not extended to a pillion rider of the motor vehicle unless the 
requisite amount of premium is paid for cover his/her risk (ii) the 
legal obligation arising under Section 147 of  the Act cannot be 
extended to an injury or death of the owner of vehicle or the pillion 
rider ; (iii) the pillion rider in a two wheeler was not to be treated 
as a third party when the accident has taken place owing to rash 
and negligent  riding  of  the  scooter  and not  on the  part  of  the 
driver of another vehicle.”

Thus, in view of the above principle laid down by the 
Hon’ble  Apex  Court,  it  is  found  that,  in  the  instant  case,  the 
deceased,  who was travelling on the offending motorcycle,  as a 
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pillion rider, was not to be treated as a third party and further, 
that the liability of the Insurance Company in case of this nature 
is not extended to a pillion rider of the motor vehicle unless the 
requisite amount of  premium is paid for cover his/her risk. As 
stated above, the OP Nos. 1 and 2, while submitting their written 
statement stated that extra premium towards the risk of pillion 
rider  was  paid in  the Insurance Policy  and also  submitted the 
photo copy of the Insurance Policy before the Tribunal. OP No.3, 
the Bajaj  Allianz General  Insurance Company has not disputed 
that the offending vehicle, aforementioned, was insured under the 
Policy  No.  bearing  No.  OG-08-2405-1802-00002104,  issued  by 
their Company, as stated above, and further, that it did not cover 
the  risk  of  occupant  /  deceased  of  the  motorcycle  as  the 
Insurance Company by contract of agreement, has not accepted 
extra premium (‘Extra PA’) in addition to the basic third party risk. 
Therefore, in the absence of any evidence to the contrary led by 
OP  No.3,  the  Insurance  Company,  it  appears  that  the  risk  of 
pillion rider (the deceased ) of the motorcycle, at the relevant time 
of accident, was duly covered and accordingly, in the instant case, 
the claimant is held entitled to compensation from the Insurance 
Company for the death of her husband, being covered under the 
policy of insurance, mentioned above. 

 With regard to the existence of valid Driving Licence, 
by OP No. 2, the driver of the offending vehicle, aforementioned, as 
on 02-12-2007,  the date of  accident,  also finds mention in the 
undisputed document Ext.1, the Accident Information Report, and 
as  such,  the  claim  of  existence  of  valid  Driving  Licence  No. 
F/TN/004/001177/05 valid upto 04-02-2025, vide marked ‘X’, by 
the driver (OP No.2), aforementioned, is held proved. 

Age of the deceased and claimant :

 With regard to the age of the deceased, it appears that 
in the claim petition, the age of the deceased is mentioned as 25 
years,  that  is,  on  the  date  of  the  accident.  The  post  mortem 
examination report, Ext.2, shows the age of the deceased to be 30 
years. In cross-examination the claimant (CW-1) has stated that 
her  husband  would  have  been  aged  28  years,  on  the  date  of 
recording  her  cross-examination  on  26-11-2010  and  that  she 
(CW-1) has completed the age 24 years. It may be mentioned here 
that  adjudication  of  claim  proceeding  under  the  MV  Act  is 
summary in nature and provisions of Civil  Procedure Code and 
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Evidence Act  are  not  strictly  adhered to.  Therefore,  taking into 
consideration  of  the  oral  and  documentary  evidence, 
aforementioned,  it  can reasonably  be  held  that  at  the  relevant 
time of the accident, the deceased was aged about 28 years and 
the age of the claimant-wife is accepted to be 22 years. 

Profession and income of the deceased :

  It has been stated in the claim petition as well as in 
the  evidence  on  affidavit  by  the  claimant  that  her  deceased 
husband, aforementioned, who was the sole earning member, had 
an earning of Rs.6,000/-, per month, by carrying on business of 
bamboo and cane furniture making and running betel-nut shop 
and with the said income, he used to maintain himself and his 
family  consisting  of  his  mother  and  wife,  who  were  dependent 
upon the income of her deceased husband. In cross-examination, 
the  claimant  (CW-1)  has  stated  that  she  has  no  personal 
knowledge about the actual income of her husband, but she had 
mentioned, in the writing given to the Insurance company through 
its Investigator, as Rs.6,500/-. She has denied the suggestion of 
the Insurance Company that her husband’s monthly income is not 
Rs.6,500/-,  but  only  Rs.3,000/-.  The  claimant  (CW-1)  has, 
however, not produced any certificate in support of income and 
profession of her deceased husband. 

 Therefore,  on consideration of  the  above  evidence  of 
CW-1,  the  claimant,  it  appears  that  her  deceased  husband’s 
source  of  income  from  business  activities  may  reasonably  be 
taken to be Rs.3,500/- ( rupees three thousand five hundred), per 
month.  Further,  the dependency of  his  family  consisting of  his 
mother, aged 45 years and wife-claimant, cannot be disbelieved. 

Situated  thus,  for  the  purpose  of  assessing  the 
compensation, the income of the deceased is taken at Rs. 3,500/-, 
per month, which, in turn, comes to Rs. 42,000/- ( Rs.3,500 x 12 
months), per annum. In the instant case, the age of the deceased 
is held to be 28 years. As per Second Schedule of the MV Act, 18 
is the multiplier applicable in the instant case, considering the age 
of the deceased. Applying the principle laid down by the  Hon’ble 
Apex Court  in  the case of  Smt.  Sarla Verma and others –vs- 
Delhi Transport Corporation and Anr, [ (2009) Acci.C.R. 670 
(SC)],  after  deducting  1/3rd  from  the  same  as  the  personal 
expenses, which the deceased would have incurred towards his 
personal  expenses  had  the  deceased been alive,  and thus,  Rs. 
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28,000/-, is found to be the annual loss of dependency due to the 
death of the deceased.  

In the premises, this Tribunal is of the humble opinion 
that, the claimant is entitled to compensation as follows : 

Annual loss of dependency Rs.  28,000
Multiplier                                  =                                   x 18  
          = Rs.        5,04,000
PLUS
Funeral expenses = Rs.               3,000
Loss of consortium = Rs.             15,000
Loss of estate = Rs.               2,000
Loss of love and affection     =          Rs.             10,000__  

           T O T A  L =      Rs.         5,34,000/-

Accordingly,  the  claimant  is  entitled  to  a  total 
compensation of  Rs. 5,34,000/- ( rupees five lakhs thirty four 
thousand) only.

 From the evidence on record,  as discussed above,  it 
appears  that  the  offending  motorcycle,  bearing  registration  No. 
AS-12 D / 9426, was duly insured with the OP No.3, the Bajaj 
Allianz General Insurance Company Ltd. on the date of accident 
and in view of the discussions on evidence, made above, it is held 
that OP No. 3 the Bajaj Allianz General Insurance Company Ltd. 
shall be liable to pay the claimant the amount of compensation, 
aforementioned, awarded by this Tribunal. 

In regard to the assessment of interest payable on the 
awarded amount, it may be stated that CW-1 appeared for cross-
examination by the OP, on 26-11-2010 and after long interval of 
more than two years, produced CW-2 on 30-11-2012. Therefore, 
in  order  to  prevent  injustice  to  the  OP No.3,  the  Bajaj  Allianz 
General Insurance Company Ltd., it is held that the claimant shall 
not be entitled to any interest on the awarded sum from 27-11-
2010 to 29-11-2012, as the lapse for delay was due to omission to 
produce witnesses at the earliest after examination of the claimant 
(CW-1), for examination and cross-examination of CW-2.  

A  W  A  R  D 
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  In the result,  the claim is settled at  Rs. 5,34,000/- 
( rupees five lakhs thirty four thousand)  only in favour of the 
claimant  with  interest  @  9%,  per  annum,  from  the  date  of 
institution  of  the  case,  that  is,  on  12-08-2008,  excluding  the 
period from 27-11-2010 to 29-11-2012, till realisation. 

An amount of Rs.1,000/- shall be paid to the claimant, 
on account of cost of the proceeding.

OP No.3, the Bajaj Allianz General Insurance Company 
Ltd.  is  directed  to  pay  the  aforesaid  amount  of  compensation 
awarded to the claimant within a period of one month from today. 

Let a copy of this judgment and award be forwarded to 
OP No.3, the Bajaj Allianz General Insurance Company Ltd.

  Given under my hand and seal of this Court on this 
the 17th day of April, 2013.

             ( A. BORTHAKUR)
              MEMBER

                 MOTOR ACCIDENT CLAIMS TRIBUNAL
                    SONITPUR : : TEZPUR

Dictated and corrected by me and each 
page bears my signature : 

(A. BORTHAKUR)
MEMBER
MOTOR ACCIDENT CLAIMS TRIBUNAL
SONITPUR : : TEZPUR

Typed by me,
on dictation :

J. K. Muru, Steno
*****

A N N E X U R E
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M.A.C. CASE NO. 294 OF 2008

LIST OF CLAIMANT WITNESSES

CW–1 : Smt. Rashmi Deka, the claimant 
CW–2 : Sri Manik Bormudoi

LIST OF OPs WITNESS

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY CLAIMANT

Exhibit –1  : Form No. 54, the Accident Information
Report

Exhibit –2  : Post Mortem Report

Exhibit –3  : Medical Certificate of Death

Exhibit –4  : Certified copy of ejahar
 

OPs EXHIBIT

N  I L 
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